
Appeal No. PPR.AIAP-37 /2024
Govemment of Pakistan

Public Procurement Regulatory Authority
(Appeal & Review Petition Secretariat)
l'r Floor, FBC Building, G-5/2, Islamabad

M/s WSKB Operator (Pvt.) Ltd.

...the "Appellant"

Vs.

National Highway Authority (NHA)

...the "Respondent"

APPEAL UNDER RULE 48(7) OF THE PUBLIC PROCUREMENT RULES" 2OO4

Date of Hearing

20.03.2024

Mr. Ali Nav'az Kharal, Advocate Supreme Courl, Mr. Hassan Muneeb Zia,
Aclvocule, Mr. Sultan Rome

(On behalf of Appellant)

Sardar M. Haroon Sami, Advocute Supreme Court

(On behalf of Respondent)

AGAINST REJECTION OF GRC BY NHA VIDE DECISION DATED 26.12,2023

The above-mentioned leamed counsel(s) and representative(s) ofthe

parties tendered appearance before the Appellate Committee (the Committee)

sat lhe dale and time [ixed for hearing.

2. At the very outset ofthe hearing, the leamed co0nsel ofrhe appellant

(lWs WSKB Operator (Pvt.) Ltd.) submitted before the C6mmittee that through

the inslant Appeal, the appellant seeks issuance of an Order to -withdraw / set

aside the letter / Order dated 26.122023 of the respondent and an Order
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Apped No. PPRA/AP -37 12024
directing NHA to hear the grievance petition in relation to the illegal award of

contract in violation of the bidding documents. The respondent i.e. National

Highway Authority (NHA) invited bids through e-bidding process from

prospective bidders with matching eligibility and qualification as mentioned in

the bidding documents for "Provision, Operation and Manasenrcnt of l0 x

oackuses of Permunent Weish Stations and MobiLe lYei*h Stations on Nationul

Hishwav and Mototyavs" for the period ending till 30.06.2025. Hard copy of

e-bids were to be reach on or before 15.O9.2O23 till l0:00 hours. Technical e-

bids were to be opened on the same day at I 0:30 hours. The package included

Mullah Mansoor (NB & SB), Khanewal, D.l Khan (NB), Shorkot lnter (NB &

SB) Din Pur Inter (NB & SB), Gojra (NB) Mobile WS Shamkot (loop-l & loop

2 Shamkot SB-l) amongst others. The Technical Evaluation Report ('TER')

was announced / published on 21.09.2O23 and the Appellant was declared as a

qualified bidder. Thereafter, or 14.'12.2O23, the Final Evaluation Report

('FER') was announced / published whereby the Appellant was declared as the

qualified bidder in the following packages:-

a) Mullah Mansoor (NB & SB) Weigh Station on N-5

b) Shorkot Inter (NB & SB) Din Pur Inter (NB & SB) Weigh Station

on M-4

d) Pensara (SBC), Pensara (NBC), Mobile weigh station, Aminpur
(NBC) Deputywala (SBC) Weigh stations on M-4

3. The counsel of the appellant further submitted that the monthly

quoted bid of the appellant was Rs. 1,298.500/- and was declared as responsive
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Weigh Stations on M-4
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in the FER, however, the bidder at Serial No. l2 of the FER was declared as

"Substantiallv responsive lowest evaluated bidder as per clause 13.3 of the

biddinq documents". Similarly, in respect of other packages. Ihe appellant was

also declared responsive but was not declared as the substantially responsive

bidder. Resultantly, the appellant filed a Grievance Complaint under Rule 48

(2) ofthe Public Procurement Rules, 20O4 on 15.12.2023 before the Grievance

Redressal Committee (GRC) of the respondent (NHA), whereby the respondent

was apprised ofthe unlawful awarding ofcontracts specifically in contravention

with Clause 13.3 of the bidding documents. The contracts were awarded to

bidders that submitted unrealistic and unbalanced rates / bids in stark contrast

to the standard estimates formulated by the respondent (NHA).

4. The counsel of the appellant added that pursuant to the grievance

complaint dated 15.12.2O23. the respondent vide letter dated 20.12.2O23

directed the appellant to deposit the GRC fee amounting to Rs. 250,000/- per

package, on or before closing hours on 22. 12.2023, failingwhich the grievance

complaint will not be entertained. The appellant received the said letter on

3 I . 12.2023, moreover, it is evident from the dispatch receipt that the letter dated

20.12.2023 was dispatched by NHA on 22.12.2023, on the date which was fixed

for submission of grievance fee vide the letter dated 20.12.2023. Since, the

letter dated 20.12.2023 was not received in time (before 22.12.2023);, the

respondent disposed of the grievance complaint citing the nor:-payment of the

fee to entertain the grievance complaint vide impugned lclter dated,26.12.2023

(NHA letter No.2(2 l0),t,lHA/GM(Plg) 1202311036). Hence, the respondent

(NHA), deliberately and maliciously did not ensure the delivery of the
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Appeal No. PPRA/AP -37 /2024
aforementioned letter dated 20.12.2023 to the appellant before the due date for

paynrenl.

6. The counsel of the appellant argued that the appellant vide lener

daled 04.01.2024 further reiterated its stance that the letter dated 20.12.2023

was dispatched by the respondent on 22.12.2023 and received by the appellant

after 26.12.2023 and after receipt of the lener, the GRC fee has been paid on

02.01.2024. Furthermore, the letter dated 26.12.2023 pursuant to which rhe

grievance complaint was disposed ofwas also dispatched on 02.01.2024 and

, received by the appellant's office on 03.01.2024. Hence. filed the instant

- Appeal.

wyl
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5. It is further added by the counsel of rhe appellant that being

dissatisfied by the conduct of the respondent, the appellant vide letter dated

01.01 .2024, intimated to the respondent (NHA) that the letrer dar ed 20.12.2023

was received by the office of the appellant on 31.12.2023. Furthermore,

assurance was provided that the GRC fee would be remitted on 02.01.2024

considering that 01.01 .2024 was observed as a bank holiday. Consequently, the

GRC fee in the shape of pay order bearing No. GIMP00749 4 dated O2.O1.2024

amounting to Rs. 250,000/- was submitted to respondenr (NHA's) office by the

appellant for processing of grievance petition for hearing of complaint of the

package "Pcnsorct (SBC), Pusuru (NBC), Mohile udghstation. Aminpur

(NBC) Deoutw'ala (SBC) lleish stations on M-4".
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7. On the other hand, the counsel ofthe respondent (NHA) submitted

that procurement for Ten (10) packages of Permanent and Mobile Weigh

Stations on National Highways and Motorways was initiated through open

competitive bidding process and IFB was advertised in print and electronic

media dated 31.08.2023 with bid submission date of 15.09.2023. Pre-bid

meeting for the procurement was held on 08.09.2023.

8. The counsel of the respondent further submitted that the technical

bids for the procurement were opened on 15.09.2023 and were evaluated by

Tender Opening & Evaluation Committee (TO&EC) in light of the RFP clause.

The technical bid evaluation report was uploaded on NHA & PPRA website

dated 21.09.2023. Further, the financial bids of technically qualified bidders

were opened on 28.09.2023 by TO&EC in the presence of the authorized

representa tives of the bidders. The Bidders who were "aanounced lowesl

bidders" during financial bid opening in one package of weigh station. their

bids in next packages of weigh station were not opened due to RFP Clause-l3.1

i.e. "Only one no. of puckage in the currenl bidding of u'cigh stations shall be

at'arded to one bidder participated either as sole bidder or as a partner in JV".

However, during detailed financial evaluation of the bids, it was noted by the

TO&EC that bidders announced lowest on 28.09.2023 - ilere found non-

responsive due to violations ofPPRA rules / RFP provisic;rs. Thercfore, to give

all such bidders an equal opportunity, their sealed l-mancial bids in next

packages were opened on 22.10.2O23. Thereafter, the final evaluation report of

the procurement was uploaded on NHA and PPRA websites ot 14.12.2023.
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Appeal No. PPRA/AP -37 /2024
9. The counsel of the respondent added that the aggrieved bidder / the

appellant approached GRC of respondent (NHA). and GRC directed the

appellant to deposit the GRC fee on or before 22.12.2022. Subsequently, the

GRC informed vide letter no. 2(210)NHAIGM(Pig)1202311036 dated

26.12.2021 tion is hereb dis osed-of without an

proceedina and Revenue section may Droceed with the Drocurement.

10. The Committee heard arguments of parties at length and perused all

available record provided by the parties. In terms of Rule 48(3) of Public

Procurement Rules, 2004 the bidders are authorized to lodge a written

complaint before the GRC within seven days of announcement of technical

evaluation report and five days of issuance of final evaluation report. In terms

of Rule 48 (6) of Public Procurement Rules, 2004 the GRC is under obligation

to decide upon the complaint within l0 days of its receipt. It is pertinent to

mention thal in terms of Rule 48(7) of Public Procurement Rules, 2004 the

bidder has been authorized to file an appeal before the Authority within 30 days

of receipt of decision of GRC subject to deposit of prescribe fee. From the

perusal ofabove Rule 48(3), 48(6) and 48(7) ofPublic Procurement Rules 2004,

the intent of legis lature is clear that the GRC is not authorized to charqe anv

fee from the bidder u'herea s. the Authority (PPRA) in accordance with Rule

' 48(7) of Public Procurement Rules, 2004 is authorized to charge prescribe fee

- in accordance with Redressal ofGrievance Regulations, 2023. Moreover, GRC

is also under obligation to decide the complaint within l0 days and if the

complaint is not decided within prescribed time the bidder is authorized to file

appeal before the Authority in terms of Rule 48 (7) of Public Procurement
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Appeal No. PPRA/AP -37 /2024
Rules,2004 and in terms ofRedressal ofGrievance Regulations, 2023. Hence,

in the instant case, after expiry of l0 days from the filing of written complaint

the bidders were rightly invoked remedy by filing instant appeal.

I l. The appellant participated in the bidding process advertised by the

respondent for provision of operation, management and maintenance l0 x

packages of permanent weigh stations and mobile stations. The respondent

issued technical evaluation report on 21.9.2023 and appellant have been

declared as responsive bidder. Thereafter, the respondent issued final

evaluation report on 14.12.2023 wherein with regard to Mullah Mansoor weight

station lWs Haji Mir Liaqat Ali Lehri and Co. was declared as substantial and

most advantageous bidder in terms of clause 13.3 of bidding documents.

Whereas, appellant was declared as responsive bidder. Similarly, for Pansara

Mobile weigh station M/s MAB Brothers - IWs Sarim Associates (JV) was

declared as substantially responsive/ most advantageous bidder in terms of

clause 13.3 of bidding documents by quoting financial bid of Rs.2,0l 5,500/-.

Whereas appellants were declared responsive but not as most advantageous

bidder in term of clause I 3.3 due to their financial bid of Rs.2.6l 5.740l-. Ctause

13.2 of bidding documents is reproduced as under:

"during financial evaluation, bids received shall he. contpared utith the

standard estimate prepared bv NHA for bill 1,2 &.3 aed any bid.found

unreulistit / unbalunct'd in krms of substuntlel rcspon.sh'oness in

comparisorr to tlte NHA's e-\timote for each item git'en in BOQ shall not be

accepted- lf tv'o or more lowesl bids hat'e been .found ut pat. then the lowest

bidder y'ho ltas more technical score in the technical etalnation shall he

cuts i dered.for acceptancc. "
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Whereas in term olclause 13.3 the respondents prescribed following eligibility
criteria:-

"the controct t'ill be awarded to the mosl advantageous substantially

responsive bidder after evaluation in light of clauses I 3.1 & I 3.2. The bidder

will quote.fix rates.for the Operation, Managemcnt & Maintenance ofu'eight

stations based on salaries of staff, mointenance of IT equipment, v,eigh

btrilding ond overhead & profits as per the bid.ftirns"

12. The committee observed that despite of above-mentioned condition

the respondent did not provide NHA's estimates for any package to the bidder

at the time of submission oftheir bids. Moreover, the respondent did not provide

any criteria in their bidding documents with regard to the determination of

unrealistic and unbalanced financial bid submitted by any bidder and make the

complete procurement process ambiguous for the bidders. Moreover, in the final

evaluation report the respondent did not consider this provision while declaring

any bidder as most advantageous bidder. For example, in Pensara (NBC) mobile

weigh station procurement package at fix estimated cost fixed by the respondent

i.e. Rs.2,540,250/- whereas the respondent declared IWs MAB Brother and IWs

Sarim Associates (JV) as most advantageous bidder who have submitted its

financial bid amounting Rs.2,015,500/- i.e. much lower than the estimated cost

fixed by the respondent. The final evaluation report also transpires that the

respondent has not taken any exercise in terms of clause 13.2 of bidding

rilocuments and never declare financial bid of any bidder as unbalanced or

unrealistic. Resultantly, as mentioned above it the criteria was compared with

NHA's estimate the respondent was under obligation to provide NHA's estimate

to all bidders before submissions of bid and later on at lhe stage of final
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Appeal No. PPRA/AP -37 /2024
evaluation report the respondent \ir'as also under obligation to strictly adhere to

this clause and provide a clear and unambiguous criteria for the determination

of any bid as unrealistic and unbalanced financial bid. Hence, in the instant

procurement process the respondent is not adhered with its own criteria by not

determining any financial bid and unrealistic and unbalanced and declared the

bidder as most advantageous bidder to a financial bid which is lower than the

NHA's estimate.

13. ln the light of the foregoing Committee is of the View that the

evaluation criteria prescribed by the responded in the instant procurement

process is ambiguous and arbitrary which amounts to mis-procurement.

Therefore. Committee has decided to direct the respondent to annul the instant

procurement process under Rule 33 of Public Procurement Rules, 2004 and

reinitiate the process by modiflng all those clauses which are creating

ambiguities in the evaluation criteria, in terms of Rule 34 of Public Procurement

Rules, 2004 hence the instant appeal is disposed of with above mentioned

direction.

"Ir\/

(Dr. lluh nlil slam \\'aseem)
Director Ceneral (Legal)

(Member)

(Dr. Asim J. Abro)
Director (M&E)

(Member)

(Maqbool Ah ondal)
Managing Di r (PPRA)
(Head of the Committee)

Dated:0,1.04.2024

Each page of the order has becn signed by all members <tf the Appeltate Committee. The
ordcr comprises o/'nine (09) pagcs
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