
Revieu l'ctition No. PPRA/RP-42/2024
Govcmment of Paliistan

I'ublic Procurement RegulatorS, Authority
(Appeal & Revieu' Perition Secretariat)
l" Floor. FBC Building. G-5/2. Islamabad

lv1/s Mkhdoom Logistics Services

I.ii

Trading Corporation of Pakistan (Pvt.) Limited

...the "Petilioner"

...the "Respondenl"

Date of Hearins

29.05.2024

Barrister Junaid Jahangir, counsel for the N,Us Mkhdoo m Logistics Services

(On behalf of Petitioner)

(On behalf of Respondent)

RE\IIE\A' PETITION TINDER RIILE l9(3) OF PTIBLIC PROCUREI\IENT
Rt'1.Is,200{

The above menrioned leamed counsel and representative of the parties

tendered appearance before the Review perition Comminee

("the Commince") and furnished rheir arguments at length.

2. At the oulset of rhe hearing, the leamed counsel of the pgitioner i.e.,

M/s Mkhdoom Logistics Services submitted that the petitiolrer is a Logistics

Companl, based in the Kingdom of Saudi Arabia. The Company has served

over 1500 businesses and has successfully delivered more than 500,000

shipments rvorldu,ide. ln rhe year 2022. there u,as a global shonage ofsupply

<ll'Urca rvhich rcsultcd in cxponential increase in dcniand u,orldwide. ln

Octobcr 2022. lhe petirioner s'as approached b1,thc- lradc N4ission ol'
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Pakistan in Riyadh, Saudi Arabia and sought Quotation for the supply of

Urea (in bulk) on the representation that the brotherly country was in urgent

need of huge quantities. Accordingly and on priority. the peritioner ser the

wheels in motion bul the required quantities were not available with the

suppliers in Saudi Arabia. Further efforts bore fruit and the petitioner was

able to secure sulllcient quantities in the United Kingdom and vide its Offer

Letter dated 10.102022. quoted price of US Dollars 595/I,{T. A tentative

period of delivery with the last shipment by 15.12.2022 was also committed

in the said correspondence.

3. The counsel of the petitioner also submitted that, the Trade Mission

informed the petitioner that Pakistan will enter into an Agreement *'ith it for

the supply of 300,000 MT of Urea however, due to domestic legal

requirements, the same will be done tkough an international tender wherein

the petitioner company u.ill have to place its bid. Given the fact lhat there

was a global shonage ofUrea. the petitioner advised the Trade Mission rhat

delav in procuremenl may lead to difficulties as the intemational suppliers

do not hold stocks in bulk for long dumtion and expressed that it will not

indulge funher. Nonetheless, an intemational tender was floated by the

respondent i.e.. Trading Corporation of Pakisun (Pvt.) Limited which

availed no results as no bid was received against it.

The counsel ol'the petitioner further submitted that. afier somctimc a

second Intemalional Tender No.TCP/-I\4A&TD NREA|22- 312022 dared

19.10.2022 was floated by the respondent and the petitioner $,as approached

yct again b1, the Trade Mission of Paliistan. Riyadh 'r,r,ith thc requcst to take

part in the hidding process. 1'he petitioner submined a hid of tlS l)ollars

5101N'l-l vidc its Ilid dated 26.10.2()21. It is penincnt to nrcnliolr herc lhal lhc

IRll

)

Pd Pe 2 oi 11

&
A



Revi€w Petition No. PPR.A I RP -42 I 2024

supplier in the United Kingdom, on this occasion, commitred to hold the

stock for procurement by the petitioner for a shoner duration and hence, the

transaction for purchase had to be completed on war footings.

5. The counsel ofthe petitioner added that the respondent vide is letter

dated 29.10.2022 accepred the bid of the petitioner Company and awarded

the contract for supply of 300.000 MT (with 5% MOLSO) Urea on CFR

Bulk, Karachi Port / Bin Qasim Port basis. ln the same Letter of Award, the

respondent required the petitioner to submit a Performance Guarantee in

terms of Clause l2 of the Tender Terms and Conditions.

6. The counsel of the petitioner also submitted that. aflerwards

immediately, the petitioner initiated the proc€ss to obtain a Performance

Guarantee however, after much struggle, it transpired that there was not a

single bank "A" rated Bank in Pakistan, as per the requirement provided in

the tender lerms & conditions. The same was communicated to &e

respondent who insread offinding a resolution to the issue at hand, informed

the petitioner that as per Clause l2 (iii) of the Tender Terms & Conditions,

the respondent u,ill forfeir the Bid Securily for reasons offailure in providing

the Perfonnance Guarantee. Funher. the petitioner vide email dated

07 .11 .2022. informed rhe respondenl thar the issue regarding non-submission

of Performance Guarantee was beyond its control and power given that an

"A" rated banl did nol exisl in Paki$an and thus, the requirctienr could not

be met. The petitioner u,as then advised ro remit the eqt$ralenr "-ount into

the account ofthe respondenl. -

7 . Tbe counsel of the peritioner further added that, given the faor that the

issuc pertaining to Perlbrnrance Guarantee was still nor resolved. the supplier

in the Llnitcd Kingdonr backed our ll.ont thr,' arrangentenr and ofl'loaded rhe
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Urea to some other purchaser. Being lefl with no choice, rhe petitioner vide

its letter dated 08.t 1.2022 requested the respondent to allow modification to

the shipment schedule and proposed rhe final shipment period to be from

01.12.2022 to 07 .12.2022. This was provisionally agreed to by the

respondent vide its email dated 09.11.2022. whilst adding thar the tender

quantity landing at discharge porr should nor go beyond 22)2.2022.

8. The counsel of the petitioner fuflher submitred that. in the meanwhile, a

represenlative of the respondent visited fu1'adh and held meetings on

09.11.2022 and 10.11.2022, wherein, it was agreed that rhe peritioner

company should source the required quantities of urea from the Gulf region

to meet the urgenl demand in Pakistan and accordingly. the petitioner vide

its email dared l2.ll .2022 confirmed availability, of I 00,000 MT of urea in

Qatar and Azerbaijan which was just four days away from Paliistan, in

comparison to the United Kingdom which would have laken a longer period

for arrival. The respondent's representative also informed the petitioner. that

Pakistan was in the process ofacquiring Urea from the People's Republic of

China on a GTG basis and the petitioner assured the respondent that it shall

not be an obstacle in such sourcing / procurement u,hich would have led to

decrease in the quantilies ofLirea to be procured b"v Pakistan.

9. The counsel of the petitioner furtler added that, the pclirioner's

company then requested the respondenl to proceed with two transferable

Lurers of Credit (LCs) vide its email dated l2.l | .2022 and a draft of the

same was shared by the respondent on the same date. On the same date. the

respondent advised the peritioner that LCs against the proposed shipments

fronr Qatar and Azerbaijan u,ill not be processed unless the issue ol'

Perlbmance Guarantce rlas rcsolvcd. I)uc to thc poiicv rntroduccd hr, Slatc
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Bank ofPakisran *'ith regard to the issuance ofLCs. the petitioner could nol

open LC despite of serious efforts. As a consequence, the Saudi Bank

advised and demanded from the pelilioner that payment in US Dollars be

secured through guaranlees fiom the State Bank of Pakistan and the same

was communicated to the respondenl vide email dated l3.ll.Z02Z.

10. The counsel ofthe petitioner submined that, the procuring agency was

under obligation to resolve the dispute in respect of the performance

Guarantee as well as LCs amicably as was being soughr by the petitioner in

terms of Clause 27 of the Tender Terms and Conditions. After thar the

petitioner vide its lener dated 08.12.2022, requested the respondent to

u'ithdraq, the Termination Lettcr and offcred to settle the dispure anicably.

Unfomrnately, the respondent did not pay any heed to such attempts made in

good faith.

I l. At the last. the counsel of the petitioner further submitted that the

deadline for supply of the complete shipment was to expire on 22.12.2022

whereas. the respondent prematurely terminated the LOA on 19.11.2022

which was nor u'arranled. h appears that the respondent was no longer

interesred in the procurement of Urea and attemps were being made to put

the blame of failure ro perform on the petirioner. The petitioner submitted

that the proceedings \\.ere initiated and carried ou1 by the respondent for the

blacklisting of the petirioner withour proper and adequato- lotice to thc

petitioner. All this while, the p€titioner remained in conii-mrpication with

different inslitulions seeking an amicable resolution to thedispute and at the

same time. the respondent carried out and concluded the proceedings of

blacklisting and passed an inrpugned Order dated 09.01.2023 as ex-parre,

hence aggricr cd and liled rhc instanl rer.ieu, pcrition.
(i
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12. It is imporlant to mentioned that the petitioner filed an application for

condonation of delay, along with the instant revieu, petilion. u'herein. it is

submitted that the respondent did not serve adequate notice nor provided an)'

opportunity ofpersonal hearing to the petitioner and carried out blacklisting

proceedings against the petitioner by passing the impugned Order dated

09.01.2023. Since the withdrawal of LOA vide letler dated 19.11.2022. the

petitioner has been in coordination and conesponding with multiple

govemmental departmenls including the respondent to seek an amicable

resolution to the dispute arising out of the Letter of Award dated 29.10.2022.

13. The leamed counsel of the petitioner funher argued on the said

application thal the petitioner was then informed that the blacklisting

procedure had been carried out by the respondent and vide the impugned

Order dated 09.01.2023. Accordingly, vide lener dated 02.04.2024, the

respondent advised the petitioner to file the titled Revie*' Petition. Hence.

for all intents and purposes. the petitioner only came to know of the

blacklisting upon receipt of Letter dated 02.04.2024 of the respondent.

Immediately thereafler and within the stipulated period of time. the

accompanying Review Petition has been filed by the petitioner. Tle delaf is

thus not contumacious therefore. delaf in filing ofthe acconrpanf ing Review

Petition maybe condoned on ac€ount oflack of knou'lcdge regarding passing

of the impugned Order dated 09.01.2023.

1,4. The leamed counsel of the petitioner concluded his argumenrs and

submitted some judgments ofthe superior courts (2023 LLD 879. 2023 MLI)

511,2023 SCMR 1502) in order to supporl his stance. Including. his stance

on limitation period. rnaintainabilitl' and on the principal of natural justice

i.e.. .4udi .1Ircnnt l\trttm.
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15. On the other hand the representative of the respondent i.e., Trading

Corporation of Pakisran (Prr.) Limited presented their arguments at lenglh.

He further stated thar. lhe petitioner was required to submit performance

gwfantee of "A" rated banl in Pakistan in accordance with intemational

ratings of the banks. Further, he has also submitted that at that time there

were numerous "A" rated banks available in Pakistan as evident from SBP's

statement. Further admitted thal, the petitioner was asked to directly remit

the performance guaranlee amount to the respondent (TCP's) account as a

last resort in order to proceed further for opening of LCs. However, the

petitioner failed to submit the required guarantee as per tender terms &

conditions.

16. The representative ofthe rcspondent further submitted that the petitioner

vide their email / letter dated 08.1 I .2022 requested for submission of vessel-

wise Performance Guarantee which was also accepted by the respondent

(TCP) vide an email dated 12.11.2022 in order ro facilirate the petitioner ard

to proceed further for completion of the transaclion. Moreover, the petitioner

vide their lener dated 08.1 I .2022 requested for change in shipmenr schedule

to be read as under instead ofwhat was mentioned in the Tender terms and

conditions:

l2- l 8 Nov-2022 100 KMT

2l-27 Nov-2022 100 KMT

0l-07 Dec-2022 100 KMT

The said request ofthe petitioner was agreed to by the resporrdent (TCp) vide

an email dared 09.11.2022. Hou,ever, the petitioner fajled to meet the

deadline *,hich was alreadl, exrended on rheir request.

1 7. The representarive of the responden.t funher added that the assertjons of

the petirioner in this pctition rc.r'clls llra.l thcre u.as no finr quanritics
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Review Pctition No. PPRA/RP-42 / 2024

available with the petilioner as was cenified by them. Whereas. the petitioner

vide their email dated 12. I I .2022 only gave confirmation ofparrial quantities

and changed origins. Nevertheless, the petitioner failed to give any firm

confirmation in terms of Performance Guarantee against the confirmed

quanlities nor provided any information with regard to opening of LC. He

further stated that. the urea being procured from China on GTG basis. is not

connected with the tender awarded to the petitioner.

I 8. The representative ofthe respondent further submined that the LOA was

withdrawn vide Notice dated 19.11.2022, as the petitioner failed to fulfill the

follot'ing terms and conditions of the tender:

i.

ii.

iii.

l\'

Clause-12 by non-provision of Performance Guarantee.

Clause-17 by not offering cargo for inspection.

Clause-8 (i) as false Stock Availability Certificate was provided

by the supplier.

Clause-I5 by failing to ship the cargo as per agreed shipment

schedule.

€

19. He further stated that LOA was withdrawn in pursuance of Clause-26 of

the Tender terms & conditions. which provides that " lf the Seller fails ro ship

the goods u'ilhin the specified delivery period for any reasons olher than

Force Mojeure, the Buycr shall be entilled, at his option, to cancel lhe

contract and recover the damages besides -forfeiture / encashment of

Performance Guarantee. The Buyer shall not be held liable to any risks and

costs u,hatsoever in consequence ofsuch concellation of the controct.".

20. The representative of the respondent added thal as the LOA is already

u'ithdrau.n vide notice dated l9.l I .2022, Gen settlemenl of dispute at this

belated stage does nol har.e anv legal sranding. He further srated that the

pctitioner's argumenl is toully baseless- as tlrere uas no anl deadlinc lbr
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shipment period as quored by the supplier i.e.22.12.2022 rather i1*,as deliver

/ approval deadline at the discharge ports in Pakisun. \trrhereas. in rheir repl1.

the respondent at para-8 of the reply stated that the shipment schedule was

extended in accordance with the request ofthe petitioner.

21. The representative ofthe respondenr (TCP) concluded his arguments by

stating that show cause notice dated 15.12.2022 was issued to the petitioner

on 15.12.2022, which was communicared ro the respondent thLrough lv[/s.

M&P Courier vide receipt n0.96253882664 dated 5.12.2022 and gave rhe

opportunity to the petitioner to clarify his stance as to why he may not be

blacklisted. He further stated that the petitioner was failed to submit his reply

within stipulatcd pcriod. However, lhe representative ofthe respondent failed

to clarify that whether any opportunity of hearing was provided to the

petitioner or not. He further informed the Comminee that due to non-receipt

of any clarification from the p€tirioner, the respondent passed rhe decision

on 09.01.2023 and backlisted the petitioner for a period of three years. He

further submitted that the backlisting order was communicated to the

p€titioner trough email dated I 0.01 .2023, however, the same order was nol

communicated to the petitioner through any courier service.

22. The Committee heard arguments of the parties at length and perused

available record. The Contmittee observed that the blacklisting order dated

09.01.2023 was passed withour giving any opportuniry of personal hearing

to the petitioner and did nor communicale the backlisring order ro rhe

petitioner through any reliable courier service, lherefore the Committee

presumed rhat the pctitioner was una\r,are aboul any blacklisting order.

llence the applicarion lield b;'the perilioner s'irh regard to lhe condonation

ofdelal is acccplcd as sullicienl cause has been provided.
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23. The Committee considering the arguments rendered by the panies and

examination of the rccord. observed that the stance of the petitioner rvith

regard to not providing opponunity of personal hearing stands correct.

However, it is evident from the record regarding the issuance of the show

cause notice to the petitioner on 15.12.2022 wherein, the peritioner was

directed to submit his response within seven days from the issuance ofthe

show cause notice. It is also pertinent to mention that after non receipr ofthe

reply ofthe show cause notice. the respondent rvas under obligation to issuc

nolice ofthe personal hearing to the petitioner before passing any blacklisting

order. But in the instant case, no such type of notice was issued by the

respondent to the petitioner.

24. The Committee further observed that in accordance with CIause l2(i) of

the bidding documents, the petitioner was failed to submit performance

guarantee within stipulated period. However, in response to the email ofthe

petitioner. the respondent directed the petitioner to remit the performance

guaftmtee directly in the account of the respondent. The Comminee is ofthe

view that the respondent's response, with regard to the remittance of the

pcrformance guarantee into the account of the respondenr is in contradiction

with the terms & conditions prescribed in the bidding documents.

25. The Committee further observed that, the instant procurement process

falls rvithin the ambit of international competitive bidding, wherein. delivery

of the required quantities of the urea u,as not possible without opening of

LCs. Hence, in the inslant case, due to the policy issued by the State Bank of

Pakistan. pelilioner u'as unable to open LCs within stipulated period.

Moreover. the Conrmittce is also of the vieu, that the non-opening of LC is
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beyond the control of the petitioner and no one should be blamed for the

actions which were bevond their control.

26. In the lighl of the foregoing, the Review Petition Committee

unanimously decided that blacklisting order dated 09.01.2023 passed by the

respondent (TCP) is not justified. Therefore. the instant Review Petition is

atlowed and the blacklistinq order dated 09.01.2023 passed bv the

resoondent (TCP) is herebv set eside.

(Dr. Muham 1l ln Waseem)
Director Gcneral (Legal)

(Member)

(llasnar.{ Qureshi)
Ir4anag irector (PPRA)

(Chai of the Committee)

Each page o.fthe ordcr has been sipyed by all members of the Reriet' Petition Committee. The

comprises ofelaven (l l) pogesorder

Tt*

(Dr, Asim J. Abro)
Director (ivl&lJ)

(Member)
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